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TEST 3 – Final Exam

Tuesdays:  7:00 p.m. -9:30 p.m.

Instructions:

Every question is worth 2 points for a total of 100 points.  You may not use a partner for this exam, but it is open book, open note and open Internet.  Submit your answers on the excel document that is available on the web site, and not in this document.  All answers must be either A, B, C or D or they will not be scored correctly (although a question may have more than 1 right answer).  Pick the best answer.  Good luck and have a great summer!

1 – Who decides a question of fact?

A – A judge in a judge trial

B – A jury in a jury trial

C – A & B

D – I am already guessing at answers instead of looking through the slides and materials before I answer.  Please give me a bad grade on the final exam.

2 – The use of a celebrity’s image utilizing a commercial product on a website for the product operated by a company selling the product without permission of or license from the celebrity.

A – True
B – False
3 – It may matter whether that parties are citizens of different states in determining whether you can obtain jurisdiction against an infringer in a patent infringement suit.

A – True

B – False

4 – The type of website content may affect the kind of jurisdiction to which the operator of the website is subject.

A – True

B – False

5 – The effective date of an agreement must be the last day that both parties signed the agreement.
A – True

B – False
6 – The terms of a license agreement that is available for public download can be subject to trade secret rights.
A – Yes

B – No

C – Maybe

7 – Patents and Trademarks have the same constitutional basis.

A – True

B – False

8 – A work that is not fixed cannot be subject to protection under the Federal Copyright Act.

A – True

B – False
9 – If you create a new, non-parody movie featuring the Scooby-Doo, ignoring the issue of a possible fair use, have you violated the copyright rights owned by the creator of Scooby Doo?

A – No, unless the Scooby-Doo character recites a sufficient number of lines to cause copyright infringement to occur

B – No, unless actual video footage from prior Scooby-Doo video is used

C – Yes, because the inclusion of Scooby-Doo does not fall within the safe harbor

D – Yes, because the Scooby-Doo character is protected irrespective of any particular film

10 – What parts of a program are subject to copyright protection beyond the source code and object code of the program?
A – Display screens of the program
B – Program logic
C – A & B

D – None of the above

11 – A method of operation implemented in a computer program may be protected by:
A – Patent protection

B – Copyright Protection

C – A & B

D – None of the above

12 – Certain aspects of a copyrightable work may not be protectable due to:

A – Failure to timely register the work during the author’s lifetime

B – No work made for hire agreement in place for a contractor or employee

C – Scènes à Faire

D – All of the above
13 – As a non-employee of a company, the determination of whether a work falls in or outside the scope of the definition of “work made for hire” may affect the term of the copyright.

A – True

B – False
14 – If you purchased a properly licensed copy of a book, the publisher of the book cannot restrict you from reselling the book regardless of where in the world the original purchase of the book was made.

A – Yes

B – No

C – Maybe

15 – Your company is about to release a brand new video game and distribute it nationwide.  Before the product is announced and released, what should your company do with respect to the name of the product?

A – File for copyright registration to protect the name
B – File for patent protection to protect the name
C – Perform a trademark search and file an intent-to-use trademark application to protect the name
D – All of the above

16 – What clause wipes away former oral agreements prior to the signing of a written contract?
A – Force Majure

B – Waiver 

C – Severability

D – None of the above

17 – When does a court use the nominative use test instead of the likelihood of confusion test?

A – When the mark being used by the defendant is the mark of the plaintiff.

B – If the court does not find infringement under the likelihood of confusion test, it next looks at the nominative use test.

C – If the defendant is found to infringe plaintiff’s mark under the likelihood of confusion test, the defendant can defend itself under the nominative use test.

D – If the mark is descriptive, the nominative use test instead of the likelihood of confusion test.

18 – If a work does not qualify as a “work made for hire”, a company can still get ownership of the work via a fall back assignment.
A – True

B – False

19 – Using CNN’s factual information is a violation of the law when:

A – The factual information was a part of a compilation, and the used part copies the selection, coordination, and arrangement

B – CNN generates or collects information at some cost or expense, the value of the information is highly time-sensitive, the use of the information constitutes free-riding on CNN’s costly efforts to generate or collect it, the use of the information is in direct competition with a product or service offered by CNN, and the ability of other parties to free-ride on the efforts of the CNN would so reduce the incentive to produce the product or service that its existence or quality would be substantially threatened

C – A & B

D – None of the above

20 – The appearance of an advertisement and the surrounding context does not affect whether trademark infringement will be found based on the use of an underlying keyword that triggers the advertisement in a search engine. 
A – True
B – False

21 – You can properly use a ® indicator next to a mark that:

A – a registered service mark

B – a registered trademark for goods

C – A & B

D – None of the above
22 – You need to file a trademark application before you can build rights in a trademark.

A – True

B – False
23 – When is the sight, sound, and meaning test used?
A – When comparing the relative strengths of marks

B – When looking at the relatedness of the goods/services

C – When comparing the marketing channels used

D – None of the above

24 – You can reproduce a mask work for analysis and observation in order to make a new original mask work.

A – Yes

B – No

C – Maybe

25 – Having knowledge of infringement can prevent you from obtaining DMCA safe harbor protection when:
A – The knowledge is actual knowledge
B – The knowledge is apparent knowledge
C – A & B
D – Knowledge does not affect your ability to obtain the DMCA safe harbor protection

26 – A patent examiner is limited to only applying the machine-or-transformation test to determine patent eligibility after the Supreme decision in In re Bilski.

A – True

B – False
27 – Ordinarily, what will happen if an element of a claim is not introduced by an indefinite article?

A – Rejected for not being novel

B – Rejected as being a dependent claim

C – Rejected for lacking antecedent basis

D – Nothing
28 – You can properly file a patent application on a software invention on which the writing of code has not even begun.
A – True
B – False

29 – A right of publicity cause of action may arise when you:
A – Sing a song that someone is famous for signing and use the song to promote a commercial product
B – Sing a song and purposely sound like a famous artist and use the song to promote a commercial product
C – A & B
D – None of the above

30 – Under pre-AIA, the sale of an embodiment of an invention more than a year before the filing of a patent application bars the proper filing of a patent application.

A – Yes

B – No

C – Maybe
31 – Who construes/interprets the language of a claim?

A – The judge in a patent litigation suit

B – An examiner in prosecution before the patent office

C – A & B

D – None of the above 

32 – A preamble of claim limits the scope of the claim.

A – Yes

B – No

C – Maybe

33 – An invention that consists of existing elements from multiple sources combined in a way that produces no new synergies:

A – Will be rejected under 101

B – Will be rejected under 102

C – Will be rejected under 103

D – All of the above

34 – You have one year to file a utility nonprovisional patent application that claims priority to a provisional patent application.

A – True

B – False
35 – You can put a competitor’s trademark in the metatag of your company’s website.
A – True

B – False

36 – What is the e-mail address for the administrative contact at Express-Scripts.com?

A – rlcanis@express-scripts.com

B – domains@express-scripts.com
C – uspto@express-scripts.com

D – None of the above

37 – Under which of the following procedures for receiving a domain name can you obtain an injunction against the owner of the domain name?

A – ACPA

B – UDRP

C – A & B

D – None of the above

38 – How does fair use apply to copyrighted works after enactment DMCA?

A – Once lawful access to a work is obtained, fair use applies to subsequent use of the work.

B – Congressionally passed so-called “fair use” exceptions to 1201 do not violate the DMCA

C – Rulemaking performed by the Library of Congress can exempt certain actions from violating the DMCA and thereby create a type of fair use exception

D – All of the above

39 – Technology that avoids game system enforced geographic restrictions on territorial usage of playing video games is a violation of the DMCA.

A – True

B – False

40 – A device sold in the US that modifies the rules of a specific computer game:

A – Violates the DMCA when offered by a third party not authorized by the software developer of the computer game.

B – Will be considered a fair use when offered by a third party not authorized by the software developer of the computer game.

C – Is only legal when authorized by the software developer of the computer game.

D – None of the above.

41 – If you comply with all of the conditions surrounding a section 512 safe harbor of the DMCA, does that mean you are liable for infringement for the actions associated with that section?

A – Yes

B – No

C – Maybe

42 – Which DMCA exemption relates to content stored as a result of caching materials for viewing?  

A – 512(a)

B – 512(b)

C – 512(c)

D – 512(d)

43 –A hard drive does not qualify under the AHRA as a digital audio recording device because it is not a material object within the meaning of the statute.

A – True

B – False

44 – Uploading names of copyrighted MP3 files of another without permission to a search index to enable other users to copy the MP3 violates which of the following exclusive rights:

A – §106(1)

B – §106(3)

C – §106(6)

D – It is not a violation of an exclusive right.

45 –You operate a peer-peer file swapping service and have the ability have to selectively block users’ access to the service, and a specific user continually violates the copyright right of others by posting copyrighted song files without permission.  If you fail to block the user’s access to the service and remove the song files after you have been given specific notice about the song files, ignoring the possible staple article of commerce defense, you have committed which of the following:

A – Vicarious Copyright Infringement

B – Contributory Copyright Infringement

C – A & B

D – None of the above.

46 – Under the CFAA, a protected computer includes any computer that is connected to the Internet.
A – True
B – False

47 – If you hack into someone else’s computer via the Internet and obtain information that is worth more than $10,000, you can at most be prosecuted for:
A – a misdemeanor under 1030(a)(2)
B – a felony under 1030(a)(2)
C – nothing unless the terms of use on a website operating under the computer describe that you cannot hack the computer without violating the terms of use
D – None of the above

48 – A movie theater attendant may detain a person in a movie theater, without civil or criminal liability, for the person recording a 2-minute video clip on a mobile phone of the person’s child with the movie being projected on a screen in the background.

A – No, unless the movie is prominently featured in the video clip.

B – No, unless the movie theater attendant is a registered agent.

C – Yes, so long as the detention is with reasonable cause, in a reasonable manner, and for a reasonable time.

D – None of the above.

49 – If you purposely launching a computer virus that affects the operation of no more than 10 computers on the Internet, you have violated the CFAA under 1030(a)(5)(a) even if you did not intend to harm the computers.
A – True

B – False
50 – I would like my final grade in this course to be:

A – A

B – B

C – C

D – Just pass me, I need to graduate.
Bonus Questions

· What topic(s) would you have liked to have spent more/less time discussing?

· Any advice on how to improve the class for future semesters?

· What was your favorite part of the class?

