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TEST TOTAL POINTS: ___________ / 100
 

[Total points possible is 104; the extra are bonus...]

SHORT ANSWER
(42 points total/3 points per question)



1 – According to the courts, what section of the Copyright Act would you violate by uploading a Billy Idol MP3 file without authorization from the copyright owner?

2 – According to the courts, what section of the Copyright Act would you violate by downloading a Robert Plant MP3 file without authorization from the copyright owner?

3 – If you purchased a web site from a web developer, why might you want to have provisions that require the developer to perform maintenance and upgrades?

4 – When does the purchaser of a web site loose the most power in negotiations over the terms of a web site development agreement?

5 - If a client obtains web site development services from a web developer and there is no written agreement between the two parties, what rights does the client have in the web site?

6 - Would a product that you purchased in the United States that allowed you to play a Nintendo Playstation game on your standard United States system that you purchased in Japan that had technical measures on it to prevent someone from playing it on a standard United States system violate the DMCA?  Explain.

7 – What is the primary concern of the web developer of a web site development agreement?

8 & 9 – With respect to this clause in a web site development agreement:

Except for the Developer Software, all materials, products, and modifications developed or prepared by Developer under this Agreement, including without limitation forms, images and text viewable on the Internet, any HTML elements relating thereto, and software, including the Deliverables and any Updates thereto, are the property of Client and all right, title and interest therein shall vest in Client and shall be deemed to be a "work made for hire" under United States copyright law and made in the course of this Agreement.

(Assume that the capitalized terms have their ordinary meanings.)

8 – What concerns could the client have with this clause as the sole clause granting intellectual property rights from the developer to the client?

9 – What concerns could the developer have with this clause as the sole clause granting intellectual property rights from the developer to the client?

10 – What does it mean for a judge to take a blue pencil to an agreement?

11 & 12 – Why did the court find in favor of Static Controls in the Lexmark v. Static Control Components case with respect to the DMCA claims? Explain. [Double value/double length question.]

13 & 14 – Why doesn’t the iPod violate Chapter 10 of the Copyright Act?  Explain. [Double value/double length question.]

MULTIPLE CHOICE
(12 points/2 points each)

Pick the best answer.

1 – Can the effective date of an agreement between two parties be before the date that the agreement was signed by both parties?

A – Yes

B – No

C – Only for web site development agreements.

D – Only for computer software related agreements.

2 – What is the name of the provision may extend the deadlines under a contract in case of natural catastrophe?

A – Blue Pencil

B – Force Majure

C – Severability

D – All of the above refer to the same provision.

3 – Identify this type of provision. : “This Agreement shall be governed and interpreted in accordance with the laws of the state of __________ without regard to principles of conflict of laws.”

A – Conflicts of Laws.

B – Governing Law.

C – Interpretation.

D – None of the above.

4 – What type of provision allows other provisions in the agreement to remain in effect after the termination of the Agreement?

A – Limitation of Liability.

B – Headings.

C – Survival.

D – None of the above

5 – Can a person still make a fair use of a work that is protected by 1201(a)(2)?

A – Yes

B – No

C – Yes

6 – Can a company provide software to allow a person to make a fair use of a work that is protected by 1201(a)(2), if the primary purpose of the software is to circumvention the protection on the work?

A – Yes

B – No

C – Maybe

ESSAY QUESTION #1 – 30 points
A new company called MP3FILESWAP.com has formed and wishes to develop and offer downloadable computer software that allows peer-to-peer trading of audio, video, jpegs and txt files via use of a centralized index server on its system.  Before downloading the software, the company will have users agree not to use the software to commit violations of the copyright act and retain the ability to ban users that are found to commit copyright infringement using the software.  In addition, the company reserves the right to periodically monitor the use of customer’s software.

The company has asked you whether, under the current law as discussed in class, it will be found to commit contributory and/or vicarious copyright infringement if its users of the software “share” unauthorized files.  Prepare a memo to the CEO Ms. Mehave Noclues explaining (a) how the proposed software will fair under the current law, (b) how the proposed software and use of same could be altered so as to reduce the likelihood of liability for contributory and/or vicarious copyright infringement, and (c) the importance of the Grokster case before the Supreme Court on whether she may be found liability for contributory and/or vicarious copyright infringement in general with any type of file swapping software.

ESSAY QUESTION #2 – 20 points
Can a software company offer a software product that allows someone to circumvent CSS for the purpose of backing up their copyrighted DVDs?  Explain based on the case law we discussed in class.

