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Instructions:

Every question is worth 2 points for a total of 100 points.  You may not use a partner for this exam, but it is open book, open note and open Internet.  Submit your answers on the excel document that is available on the web site, and not in this document.  All answers must be either A, B, C or D or they will not be scored correctly.  Pick the best answer.  Good luck and have a great winter break!

1 – If you fall outside of a safe harbor of the DMCA, does that mean you are liable for infringement?

A – Yes

B – No

C – Maybe

2 – Assuming you are an ISP and otherwise qualify, which  DMCA safe harbor would be applicable if an infringing file were stored on the server by a user?

A – 512(a)

B – 512(b)

C – 512(c)

D – 512(d)

3 – Why is open source a concern when you are filing for a copyright registration for the software created by your company?

A – If the software includes open source software, I may not be able to claim complete ownership of the software.

B – Open source software is not subject to copyright protection.

C – The filing of the copyright application must include a GPL.

D – Because if Linus Torvalds does not approve your software for open source, a copyright application cannot be filed.

4 – If you want to file a lawsuit against someone for infringing your copyright registration and you resided in St. Louis and had jurisdiction against the infringer in St. Louis, in which court would you file?

A – Eastern District State Court

B – Eastern District Federal Court

C – Choice of Eastern District State Court or Eastern District Federal Court 

D – Federal Circuit Court

5 – What type of intellectual property protects the name of a band as used on a CD?

A – Trademarks

B – Copyright

C – Patent

D – Trade Secret

6 – Can a web site print a picture of Angelina Jolie and Brad Pitt drinking a bottle of coke without the permission of Angelina and Brad, assuming it has rights to print the photo from the photographer?

A – Yes, right of publicity does not apply

B – No, right of publicity applies

C – No, it would be copyright infringement

D – Maybe, depending on whether the web site was a commercial web site or a non commercial web site.

7 – Would the web site http://www.dereksherinian.com/ make Derek liable for Internet jurisdiction?

A – Yes

B – No

8 – Does a company have a trade secret in a document that a list of preferred vendors? 

A – Yes

B – No

C – Maybe, depending on who has access to the document

D – Maybe, depending on the number of vendors listed in the document

9 – Can a sound be used a trademark?

A – Yes

B – No

10 – Who is responsible for policing trademarks?

A – The United States Patent and Trademark Office (USPTO)

B – Infringers

C – The trademark police

D – The trademark owner

11 – If someone has a federal trademark registration on the mark “Golddigger” for a video game, and a third party seeks to use the trademark “Golddigger” for a type of ice cream, and assuming the mark “Golddigger” is not a famous mark, can the third party register the mark?

A – No, the mark “Golddigger” is a generic mark.

B – Yes, the mark “Golddigger” is a descriptive mark

C – Yes, the proposed use of the mark by the third party will not cause a likelihood of confusion with the federal trademark registration.

D – Maybe, it depends on the geographic areas in which the marks are used.

12 – According to the cases we studied, can you spider a web site to obtain information to reproduce on your web site?

A – Yes, you can always do it

B – No, you can never do it

C – Maybe

13 – According to the cases we studied, can you use a direct competitor’s trademark as a metatag in your web site?

A – Yes

B – No

C – Maybe

14 – What is a keyword?

A – A word that is used in a domain name registration.

B – A word that is used to trigger paid advertising in an Internet search engine.

C – A word that is used in the active content of a web site.

D – A word that is subject to copyright protection.

15 – Assuming that you have a copyright in a software program that reformats music, can you prevent third parties from reformatting music using the same method unless they obtain authorization from you?

A – Yes

B – No

C – Maybe, only if they are using the same method that you have copyrighted.

D – Maybe, only if your software is also subject to trade secret protection.
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16 – Are artistic merits relevant to copyright protection?

A – Yes

B – No

C – Maybe

17 – If an employee creates a work that is outside the scope of his/her employment, but the work is part of a motion picture and the parties have agreed in writing that the work will be considered a work made for hire, who owns the work?

A – Employee – the work does not qualify as a work made for hire

B – Employee – the agreement is invalid in view of the employment arrangement

C – Employer – the work falls within the first part of the work made for hire definition

D – Employer – the work falls within the second part of the work made for hire definition

18 – Ignoring the issue of fair use, will performance of a song in front of 1,000 people at a school concert be considered a violation of the exclusive rights of the writer of the song?

A – Yes, the performance is a public performance

B – Yes, the performance is a reproduction

C – Yes, the performance distributes copies of the work

D – No

19 – Assuming a proper prior purchase, is it lawful to resell a book to another?

A – Yes, the sale of the book implicates the first sale doctrine 

B – Yes, the sale qualifies as a fair use of the book

C – No, the sale qualifies as a reproduction

D – No, the sale qualifies as a distribution 

20 – If a database lacks originality and is not novel but persons without authority have limited access to and use of the database, the database is potentially subject to which of the following types of intellectual property protection:

A – Copyright

B – Patent

C – Trade Secret

D – All of the above

21 – Statutory Damages…

A – …may be elected at any time before rendering of final judgment

B – …are an alternative to actual damages and profits.

C – …are awarded for each work infringed.

D – All of the above

22 – What does it mean to say that for something to qualify for a staple article of commerce that it must be capable of substantial noninfringing uses?

A – The work must be capable, at some time in the future, of substantial noninfringing uses.

B – There is a split among the circuits on the meaning.

C – The work must be currently used for substantial noninfringing uses.

D – None of the above.

23 – Is time shifting a fair use?

A – Yes, time shifting is always considered a fair use.

B – Maybe, only if the time shifting is authorized.

C – No, time shifting qualifies as a violation of the copyright owner’s reproduction right.

D – No, time shifting qualifies as a violation of the copyright owner’s distribution right.

24 – Ignoring the DMCA, will reverse engineering of a software program be considered a fair use if the purpose is to obtain access to functional elements for the purpose of analyzing the security of the program?

A – Yes

B – No

C – Maybe

25 – Who is the administrative contact of Disney.com?

A – Disney Enterprises, Inc.

B – James Heffner

C – Kathy Nolda

D – Deena Shinebine

26 – What is the next step you should take after locating a conflicting domain name?

A – Send a cease and desist letter

B – Perform a background investigation

C – Nothing, no further action should be taken

D – Send a settlement agreement

27 – What issue is the Supreme Court going to rule on in the Grokster case?

A – The standard for vicarious copyright infringement.

B – The standard for contributory copyright infringement.

C – The limitations on what qualifies as a staple article of commerce.

D – What it means for a device to be capable of substantial noninfringing uses.

28 – In resolving a domain name dispute, under which procedure/cause of action can you obtain damages?

A – ACPA

B – DMCA

C – Both

D – Neither

29 – A violation of the circumvention portion of the DMCA can result in:

A – An injunction

B – Damages

C – Jail

D – All of the above

30 – Does a hard drive of a computer qualify as a digital audio recording medium under §1001?

A – Yes

B – No

C – Maybe

31 – Why was Napster found to be liable for contributory copyright infringement?

A – Napster had the right and ability to police its system and failed to exercise that right to prevent the exchange of copyrighted material.

B – Napster had actual knowledge that specific infringing material was available using its system, that it could block access to the system by suppliers of the infringing material, and that it failed to remove the material.

C – Both of the above.

D – Neither of the above.

32 – What type of clause as used in a software agreement indicates that the agreement supersedes all other oral and written agreements between the parties?

A – Assignments

B – Notice

C – Entire Agreement

D – None of the above

33 – What type of clause as used in a software agreement insures that the agreement will be fulfilled by the vendor?

A – Partial Invalidity

B – Force Majeure

C – No Joint Venture

D – None of the above

34 – When might you want your letter of intent to be nonbinding?

A – In case you make a bad deal.

B – So that you can renegotiate the deal.

C – In case you want to quickly reach a deal.

D – You never want letters of intent to be nonbinding.

35 – Can you be legally bound to pay royalties for a license to use a patent beyond the term of the patent?

A – Yes

B – No

C – Maybe

36 – Based on the cases we read and discussed, a statute prohibiting virtual child pornography is:

A – Constitutional

B – Unconstitutional

37 – Is audio recording a movie in a movie theater a violation of title 18, United States Code, section 2319A?

A – Yes

B – No

38 – Is recording a movie in a movie theater by use of a camera phone that can shoot 1 minute video clips a violation of title 18, United States Code, section 2319A?

A – Yes

B – No

39 – Is uploading a previously released version of the Michael Jackson song “Beat It” a violation of Section 506(a) of title 17 if the act was done for the purposes of private financial gain?

A – Yes

B – No

40 – Is uploading an unreleased version of an unreleased Ozzy Osbourne song “I’m Still Alive” a violation of Section 506(a) of title 17, if the uploader didn’t know or have reason to know that the song was intended for commercial distribution?

A – Yes

B – No

41 – Who can authorize a registrar transfer of a domain name?

A – 
Administrative Contact. 

B – 
Technical Contact.

C – 
Both of the above.

D – 
None of the above.

42 – Are you guilty of violating 18 U.S.C. §1030 if you create a computer virus that launches a denial of service attack against Google.com?

A – Yes.

B – No.

43 – Under Missouri state law, if you are 23 year old, are you guilty of violating state law by attempting to solicit sex with a 15 year old through electronic mail if the minor turns out to actually be a police officer?

A – Yes.

B – No.

44 – When does a court use the nominative use test instead of the likelihood of confusion test?

A – When the mark being used by the defendant is the mark of the plaintiff.

B – If the court does not find infringement under the likelihood of confusion test, it next looks at the nominative use test.

C – If the defendant is found to infringe plaintiff’s mark under the likelihood of confusion test, the defendant can defend itself under the nominative use test.

D – If the mark is descriptive, the nominative use test instead of the likelihood of confusion test.

45 – What happens to a case when the 8th Circuit rules differently on a similar set of facts to a case that was previously device before the 5th Circuit?

A – Another circuit breaks the tie between the circuits.

B – The losing party will typically appeal to the Supreme Court citing a split among the circuits.

C – Nothing.

D – The 8th Circuit cannot rule differently on a similar set of facts from the 5th Circuit.

46 – What could happen if you fail to police your trademark registration, assuming that the underlying mark is an arbitrary mark?

A – Your trademark could become generic.

B – Your trademark could become suggestive.

C – You could have to apply for a new trademark registration.

D – Nothing.

47 - Who has a right of publicity?

A – Monica Lewinsky

B – Albert Puljos

C – James Gandolfini

D – All of the above

48 – What does Copyright Circular 21 describe?

A – Duration of Copyright: Provisions of the Law Dealing with the Length of Copyright Protection

B – How to Investigate the Copyright Status of a Work

C – Reproductions of Copyrighted Works by Educators and Librarians

D – Copyright Card Catalog and the Online File

49 – Who owns the trademark registration on the mark MOUSE MILK?

A – 
Randy Canis

B –
Pevely

C – 
Worldwide Filter

D – 
Microsoft

50 – I would like my final grade in this course to be:

A – A

B – B

C – C

D – Incomplete

Bonus Questions

· What topic(s) would you have liked to have spent more time discussing?

· What topic(s) would you have liked to have spent less time discussing?

· Any advice on how to improve the class for future semesters?

